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RE: Application of United Utility Companies, Inc. for adjustment of rates

and charges and modifications to certain terms and conditions for the

provision of water and sewer service; Docket No. 2006-107-WS

Dear Mr. Terreni:

Enclosed for filing please find the original and ten (10) copies of Applicant's Answer to
Petition to Intervene of Greenville Timberline SC, LLC and Motion to Dismiss Petition to Intervene

in the above-referenced matter.

By copy of this letter, I am serving counsel for all parties of record with a copy of same and
enclose a certificate of service to that effect.

I would appreciate your acknowledging receipt of this document by date-stamping the extra

copy that is enclosed and returning it to me via my courier. If you have any questions or if you need
any additional information, please do not hesitate to contact us.

Sincerely,

WILLOUGHBY & HOEFER, P.A.

Benjamin P. Mustian
BPM/amw

Enclosures

cc: Shannon B. Hudson, Esquire

Nanette S. Edwards, Esquire

Duke K. McCall, Jr., Esquire
Newton Horr

Jacqueline H. Patterson, Esquire
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Application of United Utility Companies,
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and modifications to certain terms

and conditions for the provision of

water and sewer service.

CERTIFICATE OF SERVICE

T

This is to certify that I have caused to be served this day one (1) copy of Applicant's

Answer to Petition to Intervene of Greenville Timberline SC, LLC and Motion to Dismiss

Petition to Intervene by placing same in the care and custody of the United States Postal Service

with first class postage affixed thereto and addressed as follows:

Shannon B. Hudson, Esquire

Nanette S. Edwards, Esquire

Office of Regulatory Staff

1441 Main Street, 3rd Floor

Columbia, South Carolina 29201

Duke K. McCall, Jr. Esquire

Leatherwood Walker Todd & Mann, P.C.
Post Office Box 87

Greenville, SC 29602

Jacqueline H. Patterson, Esquire

Patterson & Coker, P.A.
1225 South Church Street

Greenville, SC 292605



NewtonHorr
131GreybridgeRoad

Pelzer,SC29669

Columbia,SouthCarolina
This9thdayof June,2006.

4

0m_ _ u3
Andrea M. Wright

2



BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 2006-107-W/S

INRE:

Application of United Utility Companies,

Inc. for adjustment of rates and charges

and modification to certain terms

and conditions for the provision of

water and sewer service.

_. , 13

!

APPLICANT'S MOTION TO DISMISS

PETITION TO INTERVENE

Applicant, United Utility Companies, Inc. ("UUC" or "Company"), pursuant to 26 S.C. Code

Ann. Regs. R. 103-840 (1976), moves that the Commission dismiss the Petition of Greenville

Timberline SC, LLC to Intervene ("Petition"). In support of its Motion, UUC would respectfully

show unto this Honorable Commission as follows:

INTRODUCTION

The instant docket involves UUC's current application for rate relief pursuant to S.C. Code

Ann. § 58-5-240 (Supp. 2005). Greenville Timberline SC, LLC ("GTSC") has failed to assert in its

Petition that it has a sufficient interest to intervene in this matter. Additionally, the Petition primarily

relates to issues previously adjudicated by the Commission in an earlier docket involving an

application for rate relief by UUC, namely Docket No. 2000-210-W/S. For the reasons discussed

hereinbelow, GTSC's Petition should be dismissed:



FACTUAL AND PROCEDURAL BACKGROUND

In May of 2001, UUC was contacted by Mr. Cal Caldarella of MDC Corporation regarding

the potential expansion of UUC's sewer service area to include the Tigerville, South Carolina

campus of North Greenville University ("NGU") 1and certain adjoining real property developed by

GTSC for residential use. (February 20, 2004 Affidavit of John Rick Bryant, Exhibit "A" to UUC

Return in Opposition to Petition to Intervene of North Greenville College, Docket No. 2000-210-

W/S, copy attached as Exhibit "A"). As part of the potential arrangement, it was proposed that UUC

would acquire and operate a wastewater treatment plant ("WWTP") owned by NGU and then serving

its campus and GTSC's adjacent property upon which it planned a home development. (Exhibit A,

Bryan Aft., ¶ 3.)

As a result of these negotiations, UUC, NGU and GTSC entered into a July 9, 2001, contract

whereby UUC agreed to acquire and operate the WWTP subject to receipt of PSC approval for the

expansion of UUC's service area to incorporate the campus and adjoining property and the

acquisition of the WWTP. (Exhibit A, Bryan Aft., ¶ 5; and Ex. B.) The contract provides that

"[w] astewater usage charges and service fees shall be rendered by Utility in accordance with Utility's

rates, rules and regulations and conditions of service from time to time on file with the [Public

Service] Commission and then in effect." (Exhibit A, Bryan Aft., Ex. B at 5, ¶ 7(a) (Emphasis

supplied)).

In accordance with the terms of the contract, UUC filed an application with the PSC on

1 UUC is informed and believes that North Greenville University, was known as and represented itself as "North

Greenville College" at the time UUC began providing service to the same and during previous actions before this
Commission specifically in Docket 2000-210-W/S. For the purposes of this filing, UUC will reference North Greenville

University for consistency.

2



August8,2001,requestingthatit bepermittedto expandits serviceareato includetheterritoryof

NGUandGTSC'sdevelopment.(ExhibitA, BryanAft., ¶ 5,Ex.C.) Thereafter,onSeptember24,

2001,UUC filed anapplicationin DocketNo. 2000-0210-W/Srequestingthat it bepermittedto

increasetheratesandchargesit wasauthorizedtoimposeuponcustomers.Aspartoftheapplication

for theexpansionof service,whichwasassignedDocketNo. 2001-355-S,UUC requestedauthority

fromthePSCto imposein theproposedexpandedserviceareathe"ratesandchargessetforth in its

existingrateschedule,asmaybe changed from time to time as a result of any rate proceedings

that might be brought before the Commission by [UUC], including those in Docket No. 2000--

0210-W/S." (Exhibit A, Bryan Aft. Ex. C at 2-3, ¶ 5. (Emphasis supplied)).

On September 21,2001, UUC filed an application with the Commission in Docket No. 2000-

210-W/S requesting that it be permitted to increase the rates and charges it was authorized to impose

upon customers. On November 21, 2001, by its Order No. 2001-1070, the Commission approved

UUC's application for expansion of its service area to include NGU's campus and the adjoining

property being developed by GTSC. In December 2001, UUC began providing wastewater treatment

service to NGU at the rates then in effect and approved by the PSC. Subsequent thereto, UUC has

imposed upon NGU and other customers only the lawful rates authorized by the Commission in

Docket No. 2000-210-W/S.

On March 22, 2002, the PSC entered an order granting UUC's request for a rate increase in

part. [See Order No. 2002-214, Docket No. 2000-210-W/S.] UUC unsuccessfully sought

reconsideration of Order No. 2002-214 [see Order No. 2002-751, October 23, 2002, Docket No.

2000-210-W/S] and on November 7, 2002, UUC petitioned the court of common pleas for Richland

County ("Circuit Court") for judicial review of these Commission orders. UUC thereafter placed



ratesin effectunderbondpursuantto S.C.CodeAnn. §58-5-240(D) andCommissionOrderNo.

2002-494andbeganimposingthoseratesonNGU andothercustomers.GTSChasbeenpayingthis

ratesinceOctober2004.

On January21, 2004, NGU moved to intervenein the judicial review proceeding. In

response,UUC filed with the Circuit Court areturn in opposition,a memorandumdetailingthe

historyof thecontractualnegotiations,andtheFebruary20, 2004,affidavit of its employeeJohn

Rick Bryan,attachedheretoandincorporatedhereinbyreferenceasExhibit A. TheCircuit Court,

thereafter,in ordersdatedApril 8 andApril 19, 2004,deniedNGU's Petitionto Interveneand

remandedtheunderlyingratecaseto theCommissionto giveeffectto asettlementreachedbythe

partiesof record. While thematterwaspendingonremandbeforethisCommission,NGU filed a

Petitionto Intervenein DocketNo. 2000-210-W/S.Amongits assertedgroundsfor intervention,

NGU claimed that UUC had contractuallyagreedto a rate different from that includedin the

settlement.UUC filed anAnswerin Opposition,which incorporatedMr. Bryan'saffidavit, and

NGU's petitionto intervenewasdeniedin CommissionOrderNo. 2004-253datedMay 19,2004.

Therein,theCommissionspecificallyrejectedNGU's allegationthatit wascontractuallyentitledto a

serviceratedifferentthanthatspecifiedinUUC's authorizedratescheduleasit maybeapprovedby

thisCommissionandin effectfrom time to time. OrderNo. 2004-253at 8. NGU did not appeal

CommissionOrderNo. 2004-253. Also on May 19,2004,theCommissionissuedits OrderNo.

2004-254,authorizingUUC to placenewratesinto effect,which ratesUUC is currentlycharging

thirty-four customersin this serviceareaincludingNGU, GTSCand thirty individual property

ownersin theGTSCdevelopment.



ISSUES

GTSC seeks to justify its intervention based upon various assertions relating to its July 9,

2001, contract with UUC. [See Petition, paragraphs 6, 10, 11 and 12.] The central issues raised by

the instant Motion are whether GTSC has sufficiently established and asserted facts upon which its

interests to intervene in this matter can be determined and set forth clear and concise grounds of the

proposed intervention. Additionally, UUC questions whether GTSC should be permitted to litigate

these assertions in the instant docket.

ARGUMENT

I. GTSC's Petition Should be Dismissed as it Lacks

Sufficient Interest to Intervene in this Action

Commission Regulation 26 S.C. Code Ann. Regs R. 103-836(A)(3) states:

A Petition to Intervene in a formal proceeding before the Commission shall set

forth clearly and concisely:

(a) The facts from which the nature of the petitioner's alleged right or

interest can be determined;

(b) The grounds of the proposed intervention;

(c) The position of the petitioner in the proceeding.

[Emphasis supplied.] GTSC's Petition fails to meet the regulatory criteria required to properly

intervene in an action before the Commission. GTSC asserts that "due to its ownership of the 100

acre tract of property any rate increase will affect [GTSC and its] future customers." The Petition

fails to provide any distinct or persuasive statements of fact or contentions as to how the proposed

rates will affect GTSC directly. Further, GTSC improperly assumes the rights of future assignees of

its developed property to establish its grotmds for participation in this matter.



GTSCbasesits Petitionin largepartuponanargumentthattheproposedrateincreaseswill

negativelyimpactfuturepropertyholdersin this area;however,it failsto substantiateits claimthat

it hasthelegalauthorityto speakfor thesehypotheticalgroupor that it is hasthe representative

capacityto speakon their behalf.GTSCmerelycontendsthatits hasabusinessinterestin therate

increaseschargedby UnitedUtility dueto thelargevolumeof business,but neglectsto expound

uponor elucidatethis line of reasoning.ThePetition apodicticallydoesnot demonstratethatthe

proposedrateswill in anyway impactits ability to sellthedevelopedpropertyand,therefore,failsto

persuasivelyarguethatit hasasufficientinterestin thismattersoasto stepinto theshoesof these

potentialpurchasersof thedevelopedproperty.

GTSChasfurther failedto basicallydemonstratethatthepropertyit currentlyownsis the

subjectof therelevantcontractandthatit's presentlyownedpropertyiswithin theserviceareaof

UUC. Rather,GTSCpurportsthattheCommissionacceptthis ipsedixit contention.Assumingthe

developedpropertywill be servedby UUC, GTSChasnot presentedsufficient facts for this

Commissionto determinehow GTSCwill be impactedor affectedafterit hassoldthepropertyin

question.GTSCmerelysupposesthatdueto its propertypotentiallybeingservedbyUUC at some

point in the futurethatthis alonegrantsit sufficient interestto intervenein this action- suchan

allegationis incorrect.

II. A Portion of GTSC's Petition Should be Dismissed

as Barred by the Doctrine ofRes Judicata

Should the Commission find that GTSC does have sufficient grounds to intervene in this

matter, UUC submits that GTSC's assertions regarding its contractual entitlement to a rate different
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thanthatapprovedby theCommissionfrom timeto time isbarredby thedoctrineofresjudicata.

"Resjudicata is shown if (1) the identities of the parties is the same as in prior litigation; (2) the

subject matter is the same as the prior litigation; and (3) there was a prior adjudication of the issue by

a court of competent jurisdiction." Johnson v. Greenwood Mills, 317 S.C. 248 452 S.E.2d 832, 834

quoting Reidman Corporation v. Greenville Steel Structures, Inc., 308 S.C. 467, 468-69,419 S.E.2d

217, 218 (1992). "[U]nder the doctrines of res judicata and collateral estoppel, the decision of an

administrative tribunal precludes the relitigation of the issues addressed by that tribunal in a

collateral action." Bennett v. South Carolina Dep't of Corrections, 305 S.C. 310,, 408 S.E.2d

230, 231 (1991). A person is precluded from denying facts adjudicated by a court of competent

jurisdiction. Watson v. Goldsmith, 205 S.C. 215, 223, 31 S.E.2d 317,320 (1944)_ 19 Am. Jur.,

601.

After the Circuit Court remanded to the Commission to give effect to the parties' settlement

in Docket No. 2000-210-W/S, NGU submitted a Petition to Intervene Out of Time which contended

UUC had agreed in its July 9, 2001, contract with NGU to charge a different rate than that applied

for by UUC or approved by the Commission. In denying NGU's petition, the Commission

repeatedly and consistently rejected this contention. 2 NGU has already litigated the question of

whether UUC had contractually agreed to charge NGU a rate different than that imposed upon other

2"The contract ... contemplate[s] that NGC would be charged such rates as this Commission might approve and place

into effect from time to time." Order No. 2004-253 (dated May 19, 2004) in Docket No. 2000-210-W/S, at. 6. "We also

conclude that NGC will not suffer any prejudice since, on its face, the July 9, 2001, contract it entered into with United

contemplates that the rates to be charged by United will be those set by the Commission and in effect from time to

time." Id. at 8. (Emphasis supplied.) "NGC has not asserted any substantive basis upon which it would challenge the rates

requested other than its contention that its contract with [UUC} contemplates a specific rate different than that approved

for [UUC's} other customers. Because we find that the contract specifically contemplates the exact opposite, denial
of the petition to intervene does not work any prejudice on NGC." Id. (emphasis supplied.)



customers and the Commission unambiguously ruled in favor ofUUC. GTSC now seeks to assert the

same claim which was emphatically dismissed by the Commission.

GTSC should be precluded from litigating this issue as it is in sufficient privity with NGU.

"It is a fundamental principle of jurisprudence that material facts or questions which were directly in

issue in a former action, and were there admitted or judicially determined, are conclusively settled by

a judgment rendered therein, and that such facts or questions become resjudicata and may not again

be litigated in a subsequent action between the same parties or their privies, regardless of the form

that the issue may take in the subsequent action." Laughon v. O'Braitis, 360 S.C. 520,527,602 S.E.

2d 108, 112 (Ct. App. 2004) quoting 46 Am. Jur. 2d Judgments § 539 (1994). [Emphasis supplied.]

"In general, it may be said that such privity involves a person so identified in interest with another

that he represents the same legal right. One in privity is one whose legal interests were litigated in the

former proceeding." First Nat'l Bank v. United States Fidelity & Guaranty Co., 207 S.C. 15, 26-

27, 35 S.E.2d 47, 58 (1945).

The contract between GTSC, NGU and UUC explicitly identifies that GTSC and NGU are

"owners of or are duly authorized to act on behalf of owners of the Property and Facilities."

Therefore, their rights and interests in enforcing their contractual rights regarding UUC's services

and charges are indistinct. Any purported agreement with NGU would logically also relate to GTSC

as co-owner of the property and wastewater treatment facility. NGU's contention that the contract

required UUC to provide service at a specific rate is identical to the argument currently being made

by GTSC. Consequently, due to NGU setting forth its arguments based upon interpretations of that

contract's provisions, the Commission's finding that the contract does not preclude UUC from
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requestingratereliefandchargingapprovedrates,preventsGTSCfromassertingotherwise.3 GTSC

is now attemptingto relitigatethis issue.TheCommissionshouldfind thatGTSCis in sufficient

privity with NGU suchthat its attemptto assertacontractualentitlementto ratesarebarredbythe

doctrineof resjudicata and should dismiss those portions of the GTSC's Petition to Intervene.

HI. GTSC has Failed to Timely Object to the Rates Currently Charged by UUC

In addition to the previous adjudication of this matter, GTSC has slept on its rights, if any, to

assert that the rates charged pursuant to the Commission's authorization in Order No. 2004-254 are

not fair and reasonable; therefore, its claims are barred by the doctrine of laches. "Laches is neglect

for an unreasonable and unexplained length of time, under circumstances affording opportunity for

diligence, to do what in law should have been done." Hallums v. Hallums, 296 S.C. 195,198,371

S.E.2d 525, 527 (1988). The party seeking to establish laches must show (1) delay, (2) that was

unreasonable under the circumstances, and (3) prejudice. Brown v. Butler, 347 S.C. 259, 265,554

S.E.2d 431,434 (Ct. App. 2001).

UUC has charged GTSC the rates currently authorized by Order No. 2004-254 since October

2004; yet, GTSC chose not to object until UUC filed the instant application for rate adjustments.

Customers of a public utility are statutorily endowed with the right to challenge the utility's rate

structure or otherwise complaint about the utility's service. S.C. Code Ann. Section 58-5-270

provides "complaints may be made by any corporation, public or private, person ... by petition or

complaint in writing...with respect to which, under the provisions of Articles 1, 3 and 5 of this

3 Moreover, if GTSC were permitted to attack the Commission's prior determination on this point, UUC's other
customers could be exposed to higher rates since any determination that GTSC is required to provide service at the rate
alleged by GTSC would necessarily cause UUC's revenue requirement to be spread unevenly among customers. Such a



chapter,theCommissionhasjurisdictionor isallegedtohavejurisdiction." Thisauthorityexpressly

grantedGTSCtheability andtheright to file acomplaintwith theCommissionallegingtherates

chargedwereinappropriate;however,GTSCcomplacentlyabidedby theimposedchargesfor over

eighteenmonths. GTSChasignoredthis issueand,uponUUC's filing of its application,optedto

interjectawell-settledmatterin thecontextof aratecase.Suchcontentionsresultin unnecessary

hardshipto bothUUC andits customersandshouldnotbeallowedby theCommission.Therates

GTSCandotherUUC customersareentitledto bechargedwereauthorizedby theCommissionin

DocketNo. 2000-210-W/S.As this final Orderwasnot challenged,thecurrentratescheduleis the

law of thecase.Therefore,anyallegationscontainedin GTSC'sPetitionto Interveneconcerning

suchacontractualdisputewith CWSshouldbedismissedfor failureto raisethis issuein atimely

manner.

IV. No Claim to Rates other than Commission Approved Rates is Stated

Even if the assertions of GTSC's Petition pertaining to the July 9, 2001, contract are not

barred from consideration by the Commission by the doctrine ofresjudicata, there is no claim stated

which will support these assertions. GTSC stated that it attached a copy of the July 9, 2001, contract

with UUC as an exhibit to its Petition. While the Petition served upon UUC did not contain a copy

of the contract, the description of Exhibit A specifies that it is "an agreement [entered into by GTSC]

on or about July 9, 2001 with North Greenville University... and United Utility Companies, Inc .... "

and that, pursuant to the agreement, GTSC "along with [NGU] conveyed to United Utility the

wastewater treatment plant in Tigerville, South Carolina." The only contract pertaining to the

result would be unjust.
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conveyanceof awastewatertreatmentfacility in Tigerville,SCto UUC isthecontractidentifiedin

Exhibit A to thisMotion. As such,UUC assumesthis is thecontractthatis to beincorporatedinto

theGTSCPetition.

Thecontractclearlystatesthat"[w]astewaterusagechargesandservicefeesshallberendered

by Utility in accordance with Utility's rates, rules and regulations and conditions of service

from time to time on file with the [Public Service] Commission and then in effect." NGU

Petition Exhibit A at 5, ¶7(a) (emphasis supplied). A motion for judgment on the pleadings pursuant

to SCRCP 12(c) will be sustained where the pleadings are so defective that, taking all the facts

alleged in the pleadings as admitted, no cause of action or defense is stated. Rosenthal v. Unarco

Indus., Inc., 278 S.C. 420, 297 S.E.2d 638 (1982); Diminich v. 2001 Enters., Inc., 292 S.C. 141,355

S.E.2d 275 (Ct. App. 1987).

Based upon the four comers of the document, the applicable rates are those approved by the

Commission and in effect from time to time and not the rates in effect when the contract was

executed. The language is clear and unambiguous, and any attempt by GTSC to introduce parole

evidence regarding the contract "is inadmissible since extrinsic evidence is to be admitted to resolve

ambiguities, not create them." Kirven v. Bartell, 266 S.C. 385, 223 S.E.2d 597, 599 (1967). 4

Therefore, GTSC's Petition to Intervene based upon its assertions of contractual entitlement to rates

other than those approved by the Commission should be dismissed as the assertions of its Petition are

so defective in view of the plain contractual language that they fail to assert a proper claim.

Rosenthal, Diminich, su__u_pra.

4 Further, UUC would note that it has previously submitted an affidavit to the Circuit Court and this Commission

disputing NGU's contention regarding this provision of the contract. GTSC has failed to present any evidence to the
contrary in the form of an affidavit or other documentation.
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V. The Scope of NGU's Intervention Should be Limited and Evidence Pertaining to the

Contractual Issue it Seeks to Raise Should be Excluded

The Commission should not allow GTSC to introduce evidence supporting its contentions

that the contract provides for a rate in opposition to the authorized rates authorized. As noted above,

the Commission has already found that this contract allows the Company to charge NGU

Commission approved rates as may be in effect from time to time. As GTSC and NGU are in

sufficient privity that their legal assertions are the same on this matter, any attempt to introduce

evidence suggesting otherwise would be irrelevant and immaterial. "For evidence to be admissible,

there must be a logical or rational connection between the fact sought to be presented and a matter of

fact in issue at trial." Butler v. Gamma Nu Chapter of Sigma Chi, 314 S.C. 477, __., 445 S.E.2d 46,

470 (Ct. App. 1994). The contractual issue sought to be raised by GTSC has been litigated and

decided and any attempt to present evidence in support of this issue should be denied. The only issue

to be determined in this matter is the reasonableness of the rates proposed to be implemented by

UUC and the Commission should limit GTSC's ability to do otherwise.

CONCLUSION

Having fully set forth its motion, UUC respectfully requests that GTSC's Petition to

Intervene be dismissed. In the alternative, UUC moves that GTSC's Petition be dismissed to the

extent that it claims that it is contractually entitled to a rate other than Commission approved rates on

the grounds that such claims are barred by the doctrine ofresjudicata and that such assertions are so

defectively stated that they fail to give rise to a claim pursuant to SCRCP 12(c). UUC also moves

12



that,shouldGTSCbepermittedto intervenein this action,theCommissionprecludeGTSCfrom

attemptingto introduceevidenceinto therecordof thiscasein furtheranceof its effort to litigate

issuesrelevantto its contractwith UUC andlimit thescopeof GTSC's interventionto like extent.

Columbia,SouthCarolina
This 9 th day of June, 2006.

WILLOUGHBY & HOEFER, P.A.

Benjamin P. Mustian

Post Office Box 8416

Columbia, South Carolina 29202-8416

803-252-3300

Attorneys for Applicant
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